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Jordan: The Doctrine of Common Law Divorce

THE DOCTRINE OF COMMON LAW DIVORCE
VIRGINIA S. JORDAN*

"I divorce thee," thrice repeated, is sufficient in some quarters of
the world to sever the bonds of matrimony. Anglo-American jurisprudence has held itself aloof from such easy cancellation of life's
most far-reaching contract, but some elements of society have developed customs of self-help in terminating a marriage.'
No divorce is "legal" unless it is awarded upon statutory grounds
by a court of competent jurisdiction acting in accordance with due
process of law. These legal concepts, however, are understood hazily,
if at all, by a substantial segment of the population. Although it is
generally known that divorce is a necessary prerequisite to remarriage,
the complete implications of this legal requirement have been obscured by lay interpretations of the marital practices of celebrities who
have secured out-of-state or mail-order divorces not recognized in their
home states. 2 As the legal divorce rate rises, so does its shadow twin,
the do-it-yourself divorce rate. The increase in divorce inescapably
stimulates lay conversation and rumor about divorce and inspires a
more casual attitude toward termination of the marital relationship.
Since the movie stars seem to go their carefree way, unhindered by the
technicalities of law, it is not strange that a lay concept of relative
legality has arisen and is applied to the public's divorce problems.
It is no wonder that the tabloid-reading client who seeks "some kind
of divorce" is surprised and frustrated when confronted by his attorney's analysis of the disparity between existing proof and the
statutory requirements for grounds.
The disgruntled client will be very receptive to the rumor doctrine
of common law divorce. Plagued by his desire for freedom, he will
hear of this whispered "doctrine" in conversations with well-meaning
advisers during office coffee breaks, in bars, and at social gatherings.
*A.B. 1949, LL.B. 1954, University of Miami; Executive Director, Inter-Professional Family Council; Member of Tampa, Florida, Bar.
The author gratefully acknowledges the helpful information received from
Mr. Roger Isphording, Prof. W. 0. Weyrauch, and Dr. Henry Foster.
1. "In fact, wherever a rule of law lay across the path of human progress,
or failed to give an adequate satisfaction for human needs, we may feel reason-

ably sure that human progress and human wants have found their way under
its barrier by means of legal fiction or around it by equity. They have flowed over
it sometimes in the form of legislation, but the barrier has rarely been so high
and so strong in our race as to cause a pressure sufficient to result in revolution."
Page, Professor Ehrlich's Czerhowitz Seminar of Living Law, in HALL, READINGS
IN JURISPRUDENCE 825, 834 (1938).
2. For examples of socially acceptable but invalid divorces, see Furman v.
Furman, 130 So. 2d 316 (Fla. 1961); Astor v. Astor, 7 Fla. Supp. 29 (1955).
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Statements of the rules will vary with the source, but the concept
will be heard.
COMMON LAW DIVORCE

Few references to common law divorce are found in case law,
statutes, or learned treatises, and it has no legal existence.3 No statistics are available, but the shadow of common law divorce reaches
across the land, leaving a pattern of wrecked homes, illegitimate and
neglected children, juvenile delinquency, and confused estates.
Second marriages that are not really marriages are becoming an
increasingly important problem. Newspapers often carry stories of
bigamous marriages discovered only after the death or disappearance
of the husband. The usual public reaction is that such men should
be punished by imprisonment or worse, but the truth behind many
of these bigamies is that the offending spouse actually believed that
4
he was free to remarry.
Situations Giving Rise to the Rumor Doctrine
No arbitrary listing of grounds will serve as an analysis of reasons
for the breakup of marriages; this is also true of a discussion of
common law divorce. However, a general pattern of situations seems
to emerge from the case histories of victims of the false doctrine.
Usually the family situation has developed into one of the following
patterns before an individual contemplates extralegal dissolution of
his marriage.5
Geographic Desertion. The phrase "gone to Georgia" has been
used since slave days to explain the disappearance of a husband who
either could not afford or had no valid grounds for a legal divorce.
Sometimes the runaway spouse waits a few years, carefully avoiding
home and news thereof, and then considers himself legally dead or
otherwise free of old ties and ready for a new life and new love.6
3. Opposition to this thesis has been advanced in Weyrauch, Informal and
Formal Marriage,28 U. Ci. L. REv. 88 (1960).
4. See FLA. STAT. §799.02 (1959), which prohibits prosecution for bigamy if
the deserting spouse has been absent without trace for three years.
5. The situation descriptions that follow are drawn from actual cases dealt
with by the writer.
6. "According to a 1957 estimate, about 100,000 husbands abandon their
families annually in the United States, with a total of about 1,000,000 'fugitive
husbands' and about 5,500,000 individuals affected. . . . Actually, any estimate
is highly speculative because of the absence of statistics and lack of common denominator on marriage breakup." Weyrauch, Informal and Formal Marriage, 28
U. Cm. L. REv. 88, 103 (1960). Another recent discussion of this problem is found
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Ordinarily the other spouse makes an effort to find the deserter, but
she eventually concludes that he is gone for good.
Prison Divorce. The husband, or occasionally the wife, is convicted
of a felony and is sentenced to a lengthy prison term. The fatherless
family goes on relief.7
Lawyer's-office Divorce. A spouse is aware of the need for a legal
divorce and attempts to communicate his needs to an attorney. The
attorney tries to explain the procedures required by law, and the
matter of fees and expenses is discussed. The client is somewhat disconcerted by the combination of prospective costs and procedures
more complex than he had anticipated. The complaint is signed,
service is obtained, and the client departs without understanding
that he must wait for a final decree before remarrying.
Remarriage of Parties. The parties separate; and one of them,
hearing that his spouse has remarried, sees no practical reason why he
should not do the same.8
Divorce by Rumor. The parties to a marriage are separated and
have lost contact with one another. One spouse hears that the other
has obtained a Reno divorce or has died. Relying on this information, he finds a new mate. 9
End of Common Law Marriage. The partners to a common law
marriage decide that their relationship was not, after all, "for always."
"Isn't it fortunate," they ponder, "that there is no license or legal
record of this marriage." They have, however, owned property as
tenants by the entirely, borrowed money jointly as man and wife,
made wills naming each other as beneficiaries, filed joint income tax
returns, and entered children in school under the husband's name.
They shake hands and part.10
in Rheinstein, The Law of Divorce and the Problem of Marriage Stability, 9
VAND. L. REV. 633, 645-653 (1956).
7. In New York, the spouse of a person who has been imprisoned for life,
or has succeeded in having a death sentence commuted to life imprisonment, is
free to remarry without first obtaining any judicial decree. GROSSMAN, NEW
YORK LAw OF DomISsTic RELATIONS 28-29 (1947).
8. See Johnson, Negro Personality Changes, in REUTrR, RACE AND CULTURF
CONTArTS 217-18 (1934).

9. For the most famous such reliance see CARSON, THE LAW OF THE FAMILI,
14-15 (1950), which relates the story of Rachel Jackson's

MARRIAGE AND DIVORc E

bigamous marriage to Andrew Jackson.
10. During frontier days, marriages were celebrated by jumping over a broom.
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Inherent in each of these situations is the idea that the marriage
is dead and that no last rites need be said. This quaint theory may
have been reinforced by the curbstone opinions of social workers,
pre-law students, government employees, or well-meaning friends.
The inquiring spouse and her lay experts probably agree that willful,
wanton, and continuous desertion without support has ended the
marriage, but they may ponder over the supposed legal requirements
for passage of time before remarriage. Casual knowledge of probate
acts that presume death after disappearance for over seven years
may be the basis of their conclusions; but very few persons have any
real understanding of the seven-year rule.11
THE PHILOSOPHIES OF SELF-HELP

The Pseudo-legalDivorce
The least educated slum dweller is usually aware, albeit dimly,
that "a lawyer gets you a divorce." The freedom-hungry spouse may
visit a lawyer's office and be subjected to a careful explanation of
the necessary steps, but all too often the illiterate mind may partially
misunderstand and greatly simplify the attorney's description of
required procedures. The psychological dynamics of selective
forgetting seem to operate in a process of rationalization in which
certain phrases are remembered, slightly altered in meaning, and
others are banished from recall. One term that seems to strike a
hopeful and responsive chord in the hearts of those who are unable
or unwilling to bear the expense of a final divorce decree is "decree
pro confesso." The mental process may follow these lines:
"The lawyer said that after twenty days and a newspaper
notice a decree pro confesso is entered. All that is done without
me. More he will not do without money, but is more really
necessary? No; if I need a copy signed by the judge I'll get
it later when I can pay. Meanwhile I'm free for free."
Uneducated persons in the extremely low income bracket have
been known to accept the word of pranksters who informed them in
a serious tone that destruction of a marriage license is all that is
required to constitute a valid divorce. Florida legal aid attorneys are
also familiar with the "two shoe box theory," which holds that a
divorce may be obtained by transferring the license from the marriage
box to the adjacent divorce box.
A variation of the "lawyer's-office divorce" has been relied on by
Folklore has it that such marriages were occasionally terminated by jumping
backward over the same broom or, in some stories, a gun.
I1. See Johns v. Bums, 67 So. 2d 765 (Fla. 1953).
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a more sophisticated and educated group. The partners are separated
and are living in different states. One spouse files for divorce and
the other is served. The fees may be partly or wholly paid by the
defendant, and a decree pro confesso is entered. The defendant, who
is not too disturbed at the loss of his soul mate, hears nothing more
about the proceedings, assumes that the divorce is final, and remarries. In many cases the husband-defendant, in response to his
wife's request, may have made what was stated to be "payment in
full" for the cost of the divorce. Unknown to the husband, however,
the wife never obtained a final decree. 12 The reason for this failure
may have been disappearance of a witness, death of an attorney or
witness, incompetency of the wife, last-minute reluctance, or failure
of proof; but the husband is not informed of changed mind or circumstances, either because his whereabouts are unknown or because
of neglect or vengeance.
Often a divorce is filed as a threat, and when the husband does
not object his wife drops the suit. In other cases the husband, upon
receiving an order to pay attorney's fees and costs, or suspecting
that he will receive such an order, disappears, causing the wife to
drop the suit because she cannot afford it. Sometimes the case has
been heard before a special master and dismissed by order of the
court for failure of proof.1 3 A divorce is not final until the final decree

is recorded, but defendants seldom go to the courthouse for a copy.
The reputation of the partners and the legitimacy of their unborn
children are thus jeopardized by indifference and reliance on rumor
and hearsay.
Friendly Partings
Although common law marriage is ancient in origin and is recognized in.sixteen states,' including Florida, it is subject to a pattern of
public attitudes varying from jesting indifference to violent opposition for religious or moralistic reasons. An important factor behind
these negative attitudes may be the tragically comical transient nature
of many domestic relationships that begin without benefit of clergy.
Perhaps the greatest fallacy in the doctrine of common law mar12. The author, after having been quoted in an article on this matter in
The Tampa Tribune, Apr. 24, 1961, p. 24, col. 1, was called by a distraught
young man, who said: "You don't know me, but I am one of those people you
are talking about who doesn't really know whether my war-time marriage was
actually ended by divorce."
13. In a recent case before the Circuit Court of Broward County, evidence
was introduced that the defendant, an alleged common-law wife, had remarried
immediately after masters had taken testimony for her three previous divorces.
Stames v. Barnes, Chancery No. C61-2288, 15th Jud. Cir., Aug. 22, 1961.
14. Weyrauch, supra note 3, at 89.
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riage is its apparent simplicity in the eyes of those persons most concerned with its practical operation. Although common law marriage
is presumably recognized in Florida for the purpose of legitimatizing
large numbers of Negro children, the opposite result is often achieved.
When a man and a woman present themselves to the world as
husband and wife without the formality of a licensed marriage and
begin having children, they are usually happy to wear the legitimatizing cloak of common law marriage. But, because it is so easy to
"get married" at common law, the couple assumes that termination
of the relationship should require no more formality than the original
decision to set up housekeeping. 15 Parting amicably or otherwise, the
unsuspecting pair find new mates, bear illegitimate children, and create
other less tangible manifestations of legal confusion. They honestly
did not know that a valid common law marriage continues until it is
terminated by death or divorce, and that unless the first marriage is
legally ended a subsequent marriage is bigamous and invalid.
A more unusual situation that has the same complex results arises
when a romance inadvertently evolves into an arrangement that fulfills the legal requirements for common law marriage. One or both of
the partners may consider themselves to be "living in sin."16 The cre17
ation of a valid common law relationship between two teenagers will
invalidate a subsequent civil or church marriage and bastardize children of the second marriage. Youngsters who preface illicit love affairs
with the rationalization "what does it matter whether our parents will
give permission, we are married in the eyes of God" may be dismayed
to discover after the flames of young love have subsided that they
were married indeed. With the discovery comes the realization that
a subsequently contracted marriage is invalid.
Divorce by Rumor
An actual case that came to the attention of the writer offers an
excellent example of this breed of common law divorce and its
typical results. A fourteen-year-old Georgia girl was deserted by her
husband after one week of marriage. Several years later she "heard"
that he had divorced her and remarried. Relying on this information,
she moved to Florida, where she found a somewhat more reliable mate.
15. For an interesting description of such a situation in bygone days, see
Mueller, The State of Divorceless Society, 18 U. Prrr. L. RFv. 545, 572 (1957).
16. In Stames v. Barnes, supra note 13, a witness testified that he had lived
with the defendant for many years but had never married her. When asked why
he had not told the defendant's latest "husband" of this prior common law
marriage, the witness replied that it did not really matter because the "husband"
had another wife anyway.
17. See, e.g., Green v. Green, 77 Fla. 101, 80 So. 739 (1919).
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They produced four children and reared the children of one son.
After forty years of married life, old age and poverty made it necessary to apply for welfare aid for the grandchildren. Adoption was
necessary, but it was denied when investigation revealed that the
second marriage was invalid.
THE UNFORTUNATE RESULTS

The consequences of common law divorce often center around
subsequent unintended bigamies. Children of these second marriages
are in most instances illegitimate and unable to receive welfare payments or other government support. The participant in the second
marriage may be excommunicated by his church, scorned by neighbors, and possibly subjected to criminal prosecution.'$
Another consequence, somewhat on the order of a chain reaction,
may arise when the second husband decides that the exposure of his
marriage as bigamous by virtue of his wife's prior common law divorce
renders him free to seek a more suitable mate. Because of an area
of uncertainty in Florida's divorce statute,19 he may find that his own
subsequent marriage is invalid. Section 65.04 (9) recites as a ground
for divorce the fact that "either party had a husband or wife living
at the time of the marriage sought to be annulled." This seems to
imply that although the husband had grounds for a divorce, he could
not simply consider the marriage dissolved and remarry.
CONCLUSION

Although concern with the high legal divorce rate is justified,
there must also be an attempt to penetrate the tragic moral and
educational poverty that blinds a segment of the population and
induces their pathetic marital antics. Perhaps many marriages that
end in the divorce courts could be saved by expert counseling or
psychiatric treatment, and such facilities should be made available
to those who need them. But the victims of ignorance who become
entangled in a morass of legal complications, either because they do
not know that they are married in the eyes of the law or because they
believe that a marriage is terminated when it is not, should not be
neglected. Some aspects of the laws of domestic relations are extremely complex, but the basic principles of divorce and common
18. See FLA. STAT. §799.02 (1959), which provides an exemption from prosecution for bigamy for "any person whose husband or wife has been continually
remaining beyond sea, or has voluntarily deserted the other and remained absent
for the space of three years continuously, the party marrying again not knowing

the other to be living within that time.
19. FLA. STAT. ch. 65 (1959).
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law marriage are not beyond the comprehension of illiterate individuals.
A partial answer to the problem may be simply to bring it into
the open and seriously examine its causes and detrimental effects. If
the practical fact of common law divorce is recognized and analyzed by
the bar, perhaps an awareness of the requisite legal fundamentals will
gradually sift down through the lay population.
One thing seems certain - compromise is not a solution. There is
an element of compromise with ignorance in the retention of common
law marriage, and the result has been a widespread assumption that
a relationship so easy to assume must be as easy to escape.
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